








 

 

 

 

 

 

 

 

 

MEMORANDUM 
 

TO: Allan Berry, Public Works Director, City of Fairview  

 

FROM: David F. Doughman, City Attorney’s Office   

 

SUBJECT: Legal Authority to implement and enforce NPDES MS4 permit 

 

DATE: October 12, 2015 

 

 

Fairview’s National Pollutant Discharge Elimination System (NPDES) Municipal 

Separate Storm Sewer System (MS4) permit requires it to “maintain adequate legal authority, 

through ordinance(s), interagency agreement(s) or other means, to effectively implement and 

enforce” the permit’s provisions.  See NPDES MS4 Permit No. 101315 at Schedule D(1).  You 

asked our office to confirm that Fairview is maintaining such authority. 

 

As outlined below, we are confident that Fairview has maintained and currently possesses 

adequate legal authority to implement and enforce the NPDES MS4 permit. 

 

The legal authority must enable the City to: 

 

(a) Control through ordinance, permit, contract, order or similar means, the 

contribution of pollutants to the municipal storm sewer by storm water discharges 

associated with industrial activity and the quality of storm water discharged from 

sites of industrial activity. 

 

 In 2004, the City adopted a comprehensive ordinance to control non-stormwater 

discharge into its storm sewer system, codified at Fairview Municipal Code (FMC or Code) 

Chapter 13.40.  It applies to “all water entering the city of Fairview storm drain system and 

generated on any developed and undeveloped property unless specifically exempted.”  FMC 

13.40.020. 

 

 The Code, at FMC 13.40.070, regulates industrial discharges into the storm sewer 

system.  It requires an industrial discharger to prove it is complying with any NPDES permit it 

may possess for industrial discharges and allows the Fairview public works department to 

inspect a discharger’s facility.  It grants the public works department the authority to install 

monitoring devices at a facility to control the quality of storm water discharged from the site and 

provides for penalties for dischargers who fail to comply with FMC 13.40.070’s terms.   
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 For industrial dischargers that are not required to possess a NPDES permit, the City is 

able to require a reporting form and establish a schedule of monitoring discharges from such 

facilities. 

 

(b) Prohibit through ordinance, order or similar means, illicit discharges to the 

municipal separate storm sewer. 

 

 The Code specifically prohibits illicit discharges to the system at FMC 13.40.040.  Any 

materials that are not “stormwater” – defined as rain runoff, snowmelt runoff, and surface water 

and drainage – are not allowed to be discharged into the system, subject to certain exceptions.  

Penalties may be imposed upon persons illicitly discharging prohibited materials, including fines 

and suspending access to the system, among others.  See FMC 13.40.060 and 13.40.110. 

 

(c) Control through ordinance, order or similar means the discharge to a municipal 

separate storm sewer of spills, dumping or disposal of materials other than storm 

water. 

 

 In addition to explicitly prohibiting non-stormwater discharges into the system as 

discussed above, the Code controls the discharge of materials other than stormwater by utilizing 

best management practices (BMPs) identified in Fairview’s Stormwater Management Plan.  See 

FMC 13.40.080.  Further, the Code allows for monitoring of discharges at the public works 

department’s discretion.  See FMC 13.40.070.  

 

 The Code also requires dischargers to immediately report spills or disposal of materials 

other than stormwater and provides for penalties for those who may fail to report such spills.  See 

FMC 13.40.100 and 13.40.110. 

 

 Other Code sections control the discharge of materials other than stormwater.  FMC 

19.106.040(B) prohibits alterations to wetlands that would appreciably diminish the values or 

functions of the water body or wetland.  FMC 19.106.040(C)(9) requires construction sites 

adjacent to wetlands to install erosion/sedimentation control devices between the land area to be 

disturbed and any wetlands.  The devices must conform to the specifications and procedures of 

the City’s erosion control standards 

 

FMC 19.106.040(C)(10) requires developments with significant impervious surface areas 

adjacent to wetlands to have storm water detention and filtration facilities as part of their 

approved design.  The design of such facilities must conform to the BMPs described in the City’s 

standard specifications for public facilities and related ordinances and technical/guidance 

manuals. 

 

(d) Control through interagency agreements among co-applicants the contribution of 

pollutants from one portion of the municipal system to another portion of the 

municipal system. 

 

 The City has an intergovernmental agreement (IGA) with Gresham, a co-permittee for 

the duration of the permit term.  The jurisdictions agree to minimize their contribution of 
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pollutants to each others' stormwater systems to the maximum extent practicable through 

implementation of an approved Stormwater Management Plan.  In addition, each jurisdiction 

may provide services related to water quality protection to the other upon mutual agreement, at 

full cost. 

 

(e) Require compliance with conditions in ordinances, permits, contracts or orders. 

 

 All of Fairview’s ordinances are subject to enforcement actions, either specific to a given 

ordinance (e.g. FMC 13.40.110) or generally through a violation citation in municipal court.  

Land use/development permits routinely condition approval upon satisfying various Code criteria 

and such permits may similarly be enforced in court.  Naturally, if a contract pertaining to 

stormwater management is breached the City has the right to enforce the contract in court. 

 

(f) Carry out all inspections, surveillance, and monitoring procedures necessary to 

determine compliance and non-compliance with permit conditions including the 

prohibition on illicit discharges to the municipal separate storm sewer. 

 

 Fairview’s comprehensive ordinance controlling non-stormwater discharges into its 

system explicitly: 

 

 ► Permits the public works director to prohibit a discharger from engaging in 

activities that are, were or may be a significant source of non-stormwater discharge.  

FMC 13.40.040(B)(2). 

 

 ► Prohibits illicit discharges into the system and illicit connections to the system.  

FMC 13.40.040(A). 

 

 ► Permits the public works department to suspend MS4 discharge access if 

necessary to prevent an actual or threatened discharge that will harm the public, the 

system or the environment.  FMC 13.40.060(A). 

 

 ► Permits the public works department to enter and inspect a discharger’s facilities, 

establish monitoring of the discharge, and require regular reporting to the City.  See FMC 

13.40.070. 

 

 For all of the above reasons, we believe the City continues to possess the adequate legal 

authority required by its NPDES MS4 permit.  Please let me know if you have any questions. 
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